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TO THE MEMBERS OF THE GENERAL ASSEMBLY
Ladies and Gentlemen:

The Joint Subcommittee was appointed to review the continuing care
(life care) industry and the statutory provisions governing it. After
careful study of the issues involving the provision of continuing care
services, the Joint Subcommittec has made several recommendations it
believes will protect subscribers, and that will also allow the Industry to
grow.

We urge the General Assembly to give serious consideration to the
enclosed recommendations.
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EXECUTIVE SUMMARY
OF
RECOMMENDAT10ONS

Responsibility for administering the continuing care contracts subtitle
of Article 70B should remain with the Office on Aging. Increasing staff
resources to administer the subtitle is recommended.

Amend the continuing care contracts statute to allow the Office on Aging
to 1ssue a preliminary certificate of registration after approval of the
feasibility study and provide for minimum standards for feasibility
study approval.

Amend the statute to allow deposits to be used upon the issuance of a
final certificate of registration prior to the completion of a facility,
yet restrict the proportion to be used to provide protection for
subscribers.

Alter the refund provisions to establish a 21-day cooling off period,
during which a subscriber who rescinds the agreement is entitled to a
full refund as provided under current law. However, if the agreement is
rescinded after the 21 day period and prior to occupancy for any reason
except substantial change in physical, mental or financial condition,
the subscriber would recelve a refund when the unit he contracted for is
"resold" or 80 percent of the units are contracted for, whichever occurs
first.

Amend the statute to add five new provisions that must be included in
all continuing care agreements: a) require that a disclaimer of
endorsement or guarantee of a community by the State of Maryland be
included in every continuing care contract; b) state in the contract
that subscribers may organize subscriber associations and may meet
privately on campus to conduct business; ¢) state in the contract that a
subscriber has received the latest certified financial statement at
least two weeks prior to signing a continuing care agreement; d) state
that subscribers may request and shall receive upon request any
certified financial statement of a community; and e) describe the
conditions under which a provider may receive a final certificate of
registration and define the amount of the gubscriber”s deposit that may
be used when the certificate is issued.

Establish uniform accounting guidelines and a financial review committee
to help assure the financial viability of continuing care communities,
empower the Office on Aging to require a financial plan from communities
that are in financial difficulty, and provide for the process and
procedures to determine if a provider is in financial difficulty.

Exempt from the certificate of need process domiciliary, personal or
nursing care facilities built by a continuing care community if the
facilities will be: for the exclusive use of the community’s
subscribers; do not exceed 20 percent of the total number of independent
living units; and will be located on the campus of the continuing care

community.
'

Reorder some of the provisions in the statute to accurately reflect the
actual process.




BACKGROUND

Overview of the Continuing Care Community Industry

As a result of a fast growing elderly population the continuing care
retirement community industry has been experiencing rapid growth over the
past few years. Nationally, between 300 and 500 such communities are
operating. At this time 19 continuing care communities (CCC) are operating
in Maryland and eleven more are in various stages of planning and
development. These eleven planned communities, 1f developed according to
expectations, will double, the number of living units in continuing care
communities in the State.

On average, a continuing care community in Maryland contains 179
units. The average number of units dedicated to independent living is 66;
however, the mean 1s skewed because many of the older traditional
communities do not have independent living arrangements. A more accurate
indicator of the number of independent living units to be found in a CCC is
the median; it indicates that 233 independent living units are provided.

The number of domiciliary care units ranges from zero to 233, with an
average of 62. Comprehensive care beds are provided at an average of 51 per
community with a high of 300 beds. Three communities provide for separate
(off-site) nursing home accommodations.

Eligibility requirements vary although most communities require that
individuals be at least 65 years of age and in good physical and mental
health. Some communities require a financial review while others give
preference to those with no living children or, if the community {is
affiliated with a religious organization, that individuals be a member of a
certain faith.

Variation in services exists; however, most communities provide three
meals per day, as well as maintenance and housekeeping services. Some
communities even provide recreational services. Medical and nursing
gservices are almost universally provided. Those communities without
comprehensive care facilities provide residents with a preference for
admission to a nursing home.

Payment plans also vary from community to community. Seven of the
nineteen existing communities either solely require the transfer of assets
and income or have such an option available. The majority of communities

1. "Life-Care Centers Could Prove Risky to Your Old-Age Security",
Washington Business, The Washington Post, Pg. 71, May 14, 1984.

2. Deborah B. Bacharach, "Continuing Care Communities: A Maryland
Perspective'", Maryland Bar Journal, VOL. XVII, #3, March, 1984.




FINDINGS AND RECOMMENDATIONS

1. Responsibility for administering the continuing care contracts subtitle
of Article 70B should remain with the Office on Aging.

The Joint Subcommittee believes that the Office on Aging should
continue to administer the continuing care contracts law for several
reasons. First, the provision of continuing care is a complex subject area
and the Office on Aging has developed expertise in it. Additionally,
shifting jurisdiction to another executive agency undermines the policy of a
single point of entry for the elderly who are seeking information or
services. Finally, while the contract between a provider and a subscriber
is a contract for services and does not convey any property interest or
equity in the community, it is not an insurance contract.

However, it appears to the Joint Subcommittee that the Office on Aging
must have additional staff resources to dedicate to the administration of
the continuing care contracts law. At the present time the Office has two
individuals each allotting a portion of their time to the complex tasks of
administering the continuing care subtitle. The Joint Subcommittee believes
that proper administration requires the full attention of at least two staff
persons.

2. Amend the continuing care contracts statute to allow the Office on Aging
to issue a preliminary certificate of registration after approval of the
feasibility study and provide for minimum standards for feasibility study
approval. '

In order to operate a continuing care community in Maryland a provider
must obtain a certificate of registration from the Office on Aging. The
certificate may be issued by the Office when the requirements of the law are
met regarding the contract, escrow provisions and advertising materials.

The law also requires the Office to determine that the facilities necessary
for the provision of continuing care are in existence before a certificate
is issued. This requirement has created a barrier to development and
subsequently was ignored by the Office.

Under the current statute a provider may collect deposits and hold them
in escrow after approval of its feasibility study. However, it may not
enter into contracts with subscribers until it receives a certificate of
registration. The certificate cannot be issued until facilities are in
existence, yet the provider cannot obtain construction or permanent
financing without demonstrating market viability. Market viability is
demonstrated to financiers through the sale of a proportion (usually 60
percent or more) of the available contracts.




By ignoring the existence of the facilities requirement the Office on
Aging has been able to issue certificates of registration and allow the
continuing care industry to expand. The problem is that issuance of the
certificate allows the providers to use escrowed deposits very early in the
development process and places the subscribers at a higher risk of losing a
substantial deposit.

To remedy this situation a preliminary certificate is recommended.
Such a certificate would be issued upon the approval of the feasibility
study and would allow the provider to enter into contracts with subscribers
as under current law deposits could be collected and held in €Scrow upon
approval of a feasibility study. Deposits are to be held in escrow until
issuance of the final certificate of registration.

It should be noted that the Office on Aging is promulgating regulations
to allow it to issue a preliminary certificate of registration and to
establish guidelines for the approval of feasibility studies. The Joint
Subcommittee believes that the Office has the statutory authority for the
latter but not the former. The Office has regulatory power to implement the
continuing care contracts subtitle but the subtitle does not include any
reference to preliminary certificates of registration.

Lines 149 through 182 of the proposed legislation (see Appendix A)
provide the criteria for approval of the feasibility study and issuance of
the preliminary certificate.

3. Amend the statute to allow deposits to be used prior to the completion of

a facility yet restrict their use to provide protection for subscribers.

The Joint Subcommittee found, as a result of expert testimony, that
developers of continuing care communities need to have access to some funds
in order to obtain financing from underwriters. Barring the use of deposits
until facilities are completed would alter the current practice and severely
restrict the development of continuing care communities. While most
providers are currently non profit entities, a total restriction on the use
of deposits would encourage the entrance of for-profit providers. Costs to
subscribers would also be increased considerably.

To facilitate this change the law needs to be amended to differentiate
between an application for an initial certificate of registration and an
application for a renewal of a certificate of registration. Concerning
initial applications, the proposed legislation retains the current
requirements for issuance of a final certificate of registration, with the
exception of the requirement that facilities exist, and adds two other
requirements. The applicant must have been issued a preliminary certificate
and must have contracted at least 65 percent of the available units, with a
minimum of 10 percent of the aggregate entrance fees received as deposits,




have closed on construction financing, and have a commitment for permanent
long-term financing. Once these requirements have been met the Office on
Aging shall issue a final certificate of registration and the provider will
be entitled to use 50 percent of the collected and escrowed deposits. The
remainder of the deposits shall be released for use when construction 1s
completed and the appropriate licensing or occupancy permit is obtained from
the responsible local jurisdiction (See Appendix A, lines 282 through 314.)

4. Alter the refund provisions to establish a 2l-day cooling off period,
during which a subscriber who rescinds the agreement is entitled to a full
refund as provided under current law. However, if the agreement is
rescinded after the 21 day period and prior te occupancy for any reason
except substantial change in physical, mental or financial condition, the
subscriber would receive a refund when the unit he contracted for 1s
Tresold" or 80 percent of the units are contracted for, whichever occurs
first.

Testimony was given to the Joint Subcommittee indicating that
subscribers often change their minds about entering a continuing care
community. Coupled with the liberal refund provisions in existing law, this
change of heart may cause financial difficulty for communities under
construction. While the Joint Subcommittee did not receive any numerical
data on the frequency with which subscribers "community shop" for the best
deal, it believes that the majority of subscribers make the decision to
enter a continuing care community with considerable thought and advice.

Accordingly, to provide a greater commitment to the community from
subscribers, it is recommended that a 21 day cooling off period be
established. Under this proposal a subscriber would still be entitled to a
full refund prior to occupancy for terminating the contract due to a
substantial change in physical, mental, or financial condition. However, 1f
a subscriber rescinded the agreement for any other reason after a 21 day
cooling off period he would be entitled to a full refund as currently
provided in the law, except the refund would not have to be given until the
unit contracted for by the rescinding subscriber is contracted to another
subscriber or until 80 percent of the provider’s units are contracted for,
whichever occurs first. In keeping with the idea of encouraging greater
commitments to developing communities, a provider will be able to withhold
100 percent of the amount to be refunded until the conditions are met, as
opposed to being able to withhold only 4 percent under current law.




5. Amend the statute to add five new provisions that must be included in all

continuing care agreements: a) require that a disclaimer of endorsement or
guarantee of a community by the State of Maryland be included in every
continuing care contract; b) state in the contract that subscribers may
organize subscriber associations and may meet privately on campus to conduct

business; c) state in the contract that a subscriber has received the latest

certified financial statement at least two weeks prior to signing a
continuing care agreement; d) state that subscribers may request and shall
receive upon request any certified financial statement of a community; and
e) describe the conditions under which a provider may receive a final
certificate of registration and state the amount of the subscriber”s deposit

that may be used when the certificate is issued.

The Joint Subcommittee recommends a disclaimer to make it clear to
subscribers that the State in no way guarantees the solvency of any
continuing care community despite its rather extensive involvement with the
industry. 1In light of its other recommendations, which will only extend the
involvement of the Office on Aging, the disclaimer is extremely important.
The Office has, by regulation, already made the disclaimer part of the
certificate of registration; however, the Joint Subcommittee believes that
the placement of the disclaimer in the actual contract will better serve the
subscribers” interests.

Four other consumer protection provisions should be added to the
contract. First the subscribers should be guaranteed the right to organize
subscriber associations and to meet privately in the community to conduct
business. While there is no evidence that organizing associations is
discouraged by community management , it is felt that the right of
organization should be spelled out in the contract.

The contract should also state that subscribers may request and the
community shall provide upon request, any certified financial statement the
subscriber wishes to see. Additionally, the contract should stipulate that
at least two weeks prior to signing the continuing care agrecement the
subscriber has received the most recent certified financial statement of the
community. Finally, the contract should describe the conditions under which
a provider may be issued a final certificate of registration and state the
amount of the subscriber”s deposit that may be used when the certificate is
issued. These three provisions further enhance Maryland”s disclosure
approach to regulating continuing care communities by better educating
subscribers and potential subscribers.




6. Establish uniform accounting guidelines and a financial review committee
to help assure the financial viability of continuing care communities and
empower the Office on Aging to require a financial plan from communities
that are in financial difficulty, and provide for the process and procedures
to determine if a provider is in financial difficulty.

The Joint Subcommittee investigated several methods of "assuring
financial viability" of continuing care communities, including the
establishment of reserve requirements. In view of the responsible attitude
displayed by the continuing care industry in Maryland, the Joint
Subcommittee does not favor the establishment of reserve requirements.

It is recommended that uniform accounting guidelines be established and
institutionalized. The Office on Aging has promulgated regulations to
require that certified financial statements be prepared in accordance with
the Audit Guide developed jointly with Ernst and Whinney. Additionally, it
is recommended that along with the certified financial statement communities
be required to submit cash operating budgets not only for the preceding
fiscal year but also for the current fiscal year and a projected cash
operating budget for the next fiscal year.

Establishment of a financial review committee, comprised of individuals
knowledgeable in continuing care, certified public accountants, consumers
and a representative of the financial community, empowered to assist the
Office on Aging in reviewing financial statements is recommended. The
primary purpose of the review committee is to asslst the Office in
determining if a provider is in financial difficulty and to help the
office, in conjunction with the provider, develop a 5 year financial plan to
improve the provider”s financial condition. (See Appendix A, lines 526
through 599)

As a means of ensuring compliance from providers, it is recommended
that the Office on Aging be given the power to withhold the renewal of a
certificate of registration.

7. Exempt from the certificate of need process domiciliary, personal or
nursing care facilities built by a continuing care community if the
facilities will be: for the exclusive use of the community s subscribers; do
not exceed 20 percent of the total number of independent living units; and
will be located on the campus of the continuing care community.

To further facilitate the development of continuing care communities,
the Joint Subcommittee recommends that domiciliary, personal, and nursing
care facilities built by a continuing care community for the exclusive use
of its subscribers should not be regulated by the certificate of need
process. However, to be exempt from the certificate of need process the
facility must be located on the campus of the continuing care provider and
the number of beds at the facility must not exceed 20 percent of the
independent living units at the community.




Primarily it is thought that nursing beds in continuing care
communities do not compete for the same populat}on with the beds located in
nursing homes. Secondly, Winklevoss and Powell® state that national data
indicate that continuing care communities reduce health care utilization.

8. Reorder some of the provisions in the statute to accurately reflect the
actual process.

=

Current law is difficult to comprehend, not only due to the complexity
of the subject matter, but because the process is not sequentially reflected
in the statute. Reordering the statute to reflect the actual process of
obtaining certification will make the law and the proposed changes easier to
comprehend.

1. Howard Winklevoss and Alwyn V. Powell, Continuing Care Retirement
Communities: An Empirical, Financial, and Legal Analysis, Wharton

School, 1984.
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Typed by 1l1l1l/aro
Proofread by
Corrected by

Checked by
By: 22
28
A BILL ENTITLED 26
AN ACT concerning 31
Continuing Care Communities 34
FOR the purpose of providing for the issuance of a preliminary 38
certificate of registration; providing for the conditions 39
for the issuance of a preliminary certificate; providing 40
criteria for the approval of feasibility studies; providing
for the criteria for approving certain applications for 41
certificates of registration; providing when certain 42
proportions of escrowed deposits may be used by a provider; 43
providing for conditions under which a subscriber may be 45
entitled to certain refunds; providing that a certain 46
disclaimer appear in all continuing care contracts;
providing that the continuing care agreement state that the 47
subscribers have a right to organize and to meet privately; 48
ensuring that the subscriber has received the latest 49
certified financial statement by a certain time; providing
that the continuing care agreement contain provisions 50
relating to the subscriber's right to request certain 51
certified financial statements and to the use of 52

subscribers' deposits and the conditions under which a final

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.
[Brackets] indicate matter deleted from existing law.

10




51r0851

certificate may be issued; providing that deposits must be 543
escrowed until a certain time; creating a Financial Review 55
Committee; providing for the gqualifications, terms b
office, responsibilities, and duties of thé members of the 5ii/.

Financial Review Committee; protecting members from civil

liability .in certain circumstances; empowering the Office on 58
Aging to make a finding of financial difficulty and 59
providing a certain. procedure to make the determination; 60
providing that the Office on Aging may require a provider to 61
submit a financial plan under certain conditions; providing 62
the conditions under which the Office on Aging may refuse to 63

review a certificate of registration; requiring providers to

submit cash operating budgets for certain fiscal years when 65
‘applying for renewal of a certificate of registration; 66
defining certain terms; and generally relating to Y

continuing care communities.

BY repealing and reenacting, with amendments, 69
Article 70B - Office on Aging . 772
SeEEion, Slka)y A 105" 118 LeKay and (c), and 14 74
Annotated Code of Maryland 76
(1983 Replacement Volume and 1984 Supplement) 7

BY adding to 80
Article 70B - Office on Aging i 83
Section 7(j) and 17A 85

Annotated Code of Maryland 87




.‘. .

3.
T

51r0851

(1983 Replacement Volume and 1984 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF

MARYLAND, That the Laws of Maryland read as follows:

Article 70B - Office on Aging

(J) "CERTIFIED FINANCIAL STATEMENT" MEANS A COMPLETE AUDIT
PREPARED AND CERTIFIED TO BY AN INDEPENDENT CERTIFIED PUBLIC

ACCOUNTANT.

(a) No provider shall enter into or renew a contract for
continuing care in this State without [a] THE APPROPRIATE

certificate of registration issued by the Office.
[1%.7] 10.

(a) All providers licensed under this article or the Health
- General Article who intend to offer continuing care agreements
and who have not acquired the necessary facilities for providing
continuing care by the effective date of the rules shall file
with the Office on Aging a statement of intent to provide
continuing care and shall provide the same information. as
required under § [10] 11 for application of a certificate of

registration.

il
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51r0851

(b) All providers, including those in subsection (a) of
this section, shall also file a feasibility study, in a form
satisfactory to the Office on Aging. The feasibility study shall

include at least the following information: %

(1) A statement of the purpose and need for the
project and the reasons for the proposed construction, eXpansion,

or renovation;

(2) A statement of financial resources of the

providers;

(3) A statement of the capital expenditures necessary

to accomplish the project; and

(4) A statement of financial feasibility for the
proposed project which shall include a statement of future

funding sources.

(c) Providers may collect deposits from prospective
members, provided that a feasibility study has been approved by
the Office on Aging and that funds collected are maintained in an

escrow account.

(D) A FEASIBILITY STUDY MAY BE APPROVED BY THE OFFICE ON

AGING WHEN IT DETERMINES THAT:

(1) A REASONABLE FINANCIAL PLAN HAS BEEN DEVELOPED

FOR CONSTRUCTING THE PROJECT;
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(2) A MARKET FOR THE CONTINUING CARE FACILITY APPEARS

TO EXIST;

(3) THE FEASIBILITY STUDY WAS PREPARED BY A CERTIFIED

PUBLIC ACCOUNTANT OR OTHER RECOGNIZED AUTHORITY; AND

(4) THE ESCROW AGREEMENT AND DEPOSIT AGREEMENT STATE
THAT ALL DEPOSITS WILL BE HELD IN ESCROW UNTIL THE ISSUANCE OF A

FINAL CERTIFICATE OF REGISTRATION.

(E) A PRELIMINARY CERTIFICATE OF REGISTRATION SHALL BE

ISSUED TO THE PROVIDER BY THE OFFICE ON AGING WHEN:
(1) THE FEASIBILITY STUDY HAS BEEN APPROVED;

(2) THE AGREEMENT BETWEEN THE PROVIDER AND THE
SUBSCRIBER MEETS THE REQUIREMENTS OF SECTIONS 13, 14, AND 15 OF

THIS ARTICLE;

(3) ALL OF THE FINANCIAL AND ORGANIZATIONAL MATERIAL
REQUIRED TO BE SUBMITTED UNDER SECTION 11 OF THIS ARTICLE HAS

BEEN SUBMITTED TO AND RECEIVED BY THE OFFICE ON AGING;

(4) A PROVIDER HAS OBTAINED ANY REQUIRED CERTIFICATE
OF NEED FOR ANY PROPOSED HEALTH CARE FACILITY OR SERVICE
NECESSARY TO MEET THE TERMS OF THE AGREEMENT BETWEEN THE PROVIDER

AND THE SUBSCRIBER; AND

(5) ALL ADVERTISING AND PROMOTIONAL MATERIALS HAVE

BEEN APPROVED BY THE OFFICE.
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51r0851
(F) UPON ISSUANCE OF A PRELIMINARY CERTIFICATE OF
REGISTRATION, A PROVIDER MAY ENTER INTO CONTINUING CARE

AGREEMENTS WITH SUBSCRIBERS.

[(d) Once a certificate of registration has been issued,
the provider may use the funds held in escrow unless otherwise

prohibited by this subtitle. ]

(G) If [nol A FINAL certificate of registration is NOT
issued within 24 months of [filing of the feasibility study] THE
ISSUANCE OF A PRELIMINARY CERTIFICATE OF REGISTRATION, or such
longer time as is allowed by the Office on Aging for good cause
shown, the Office shall require the person to refund all deposits
and to cease in its attempts to offer continuing care at the

location specified in the feasibility study.
[ aL0)s A Salak

(a) A provider shall file an application for a certificate
of registration on a form prescribed by the Office. The
application shall contain at least the following information and

be supported by the following attachments:

(1) The name and address of the facility and the name
and address of any affiliated parent or subsidiary corporation or

partnership.

(2) The names and addresses of the provider if the
provider is an individual; the partners or members if the

provider is a partnership or other unincorporated association; or

15
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the stockholders holding at least a 10 percent interest in a
stock corporation, or the members in a nonstock corporation, and
the members of ’the Board of Directors if the provider is a
corporation; along with any significant financial interests such
persons may have with a vendor or provider of services at the
facility. As used in this subsection, a ."significant financial

interest" means an interest of 10% or more.

(3) A copy of the corporate charter, partnership
agreement, articles of association, membership agreement, or

trust agreement as it pertains to the legal organization of the

applicant.

(4) A certified statement of the applicant's
financial situation, including a balance sheet and income
statements, for the 3 most recent fiscal years. If the

applicant's fiscal year ended more than 90 days prior to the date
of filing, there shall also be included an income statement,
which need not be certified, covering the period between the date
the fiscal year ended and a date not more than 90 days prior to

the date the application is filed.

(5) A statement as to whether the proQider was or 1is
affiliated with a religious, charitable, or other nonprofit
organization, the extent of any affiliation and the extent, if
any, to which the affiliate organization will be responsible for

the financial and contractual obligations of the applicant.
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51r0851
(6) A copy of the agreement to be entered into

between the provider and subscribers for continuing care.

(7) A statement of the fee structure, including

escalator or other automatic adjustment provisions.

(8) A description of the facility which is proposed

to be used or is being used to furnish continuing care.

(9) A statement of the role of any publicly funded

benefit or insurance program in the financing of the care.

(10) A sample of each previously published or planned
advertisement or circular for the facility during the past 5

years.

(11) Other reasonable and pertinent data as the

office shall require.

(b) Annually thereafter, within 120 days after the end of
its fiscal year, the provider shall file an application for a
renewal certificate on a form prescribed by the Office. The
application shall indicate any additions or changes to the
information required by subsection (a) of this section, and shall
be accompanied by a certified financial statement for the
preceding fiscal year,.A CASH BASIS OPERATING BUDGET FOR THE
CURRENT FISCAL YEAR, AND A PROJECTED CASH BASIS OPERATING BUDGET
FOR THE NEXT SUCCEEDING FISCAL YEAR. THE CERTIFIED FINANCIAL
STATEMENT SHALL BE PREPARED 1IN ACCORDANCE‘WITH AN AUDIT GUIDE

EUOPTED “BY. | .THE ,OBFICE :iON  ‘AGINGN  I£ thHe application and
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accompanying information is not received by the Office within
the 120-day period, a 'late fee may be charged. Failure to file
the required information within 90 days of the due date shall be

a violation of this subtitle.

(c) When an applicant has more than one facility offering
continuing care, separate applications for registration and

renewal certificates shall be made for each facility.

(D) (1) UPON RECEIPT OF AN APPLICATION, THE OFFICE SHALL

REVIEW THE APPLICATION AND DETERMINE IF:
(I) THE DOCUMENTS REQUIRED HAVE BEEN FILED;

(II) THE PROPOSED CONTINUING CARE CONTRACTS

MEET THE REQUIREMENTS OF THIS SUBTITLE;

(I11) WHEN APPROPRIATE, THE PROVIDER HAS BEEN
LICENSED OR CERTIFIED BY THE DEPARTMENT OF HEALTH AND MENTAL
HYGIENE, THE HEALTH RESOURCES PLANNING COMMISSION, OR THE OFFICE

ON AGING;

(IV) THE ADVERTISING MATERIALS AND CIRCULARS

FILED ARE NOT DECEPTIVE, MISLEADING, OR LIKELY TO MISLEAD;

(V) THE APPLICANT HAS BEEN ISSUED A PRELIMINARY

CERTIFICATE OF REGISTRATION; AND

(VI) AT LEAST 65 PERCENT OF THE AVAILABLE UNITS
HAVE BEEN CONTRACTED FOR WITH A MINIMUM 10 PERCENT OF THE

ENTRANCE FEE PAID AS A DEPOSIT FOR EACH CONTRACTED UNIT, CLOSING
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51r0851
ON CONSTRUCTION FINANCING HAS TAKEN PLACE, AND THERE IS A

COMMITMENT FOR PERMANENT LONG-TERM FINANCING;

(2) WHEN THE OFFICE HAS DETERMINED THAT THE
REQUIREMENTS OF PARAGRAPH (1) OF THIS SUBSECTION HAVE BEEN MET,
THE OFFICE SHALL ISSUE A FINAL CERTIFICATE OF REGISTRATION TO THE
APPLICANT. IF THE APPLICATION IS DISAPPROVED, THE OFFICE SHALL

SET FORTH ITS REASONS FOR DENIAL IN WRITING.

(3) ONCE A FINAL CERTIFICATE OF REGISTRATION HAS BEEN
ISSUED, THE PROVIDER MAY USE 50 PERCENT OF THE ESCROWED DEPOSITS.
WHEN CONSTRUCTION IS COMPLETED AND THE PROVIDER HAS BEEN ISSUED A
CERTIFICATE OF OCCUPANCY, OR THE EQUIVALENT, BY THE APPROPRIATE
LOCAL JURISDICTION, THE REMAINING DEPOSITS HELD IN ESCROW MAY BE

USED.

[(d)] (E) Upon receipt of an application FOR THE ANNUAL
RENEWAL OF A FINAL CERTIFICATE OF REGISTRATION, the Office shall

review the application and determine if:
(1) The documents required have been filed;

(2) The proposed continuing care contracts meet the

requirements of this subtitle;

(3) THE PROVIDER HAS COMPLIED WITH SECTION 17A OF

THIS ARTICLE IF IT HAS BEEN FOUND TO BE IN FINANCIAL DIFFICULTY;

[(3) Necessary] (4) IN THOSE INSTANCES IN WHICH THE

APPLICANT HAS BEEN OPERATING A CONTINUING CARE FACILITY, THE
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NECESSARY facilities for providing continuing care are in

existence;

[(4)] (5) When appropriate, the facilities have been
[otherwise] licensed or certified by the Department of Health and

Mental Hygiene or the Office on Aging; and

[(5)] (6) The advertising materials and circulars
filed are [untrue,] NOT deceptive, misleading, or likely to

mislead.

[(e)] (F) 1If the application FOR RENEWAL is approved, the
certificate of registration shall be issued and the provider may
CONTINUE TO offer [the contract] CONTRACTS to the public. If the
application FOR RENEWAL is disapproved, the Office shall set

forth its reasons for denial of the application in writing.

[(£)] (G) It shall be the responsibility of the Office to
make the information provided pursuant to this section available
to all interested persons. The Office shall publicize the

availability of this information.

[(g)] (H) Fees collected by a provider under the terms of a
continuing care agreement may not be wused for purposes other

than those set forth in the agreement.

13.

(a) In addition to such other provisions as may be

considered proper to effectuate the purpose of any continuing
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care agreement, each agreement executed between a subscriber and

a provider shall:

(1) Show the total consideration paid by the
subscriber for continuing care including the value of all
property transferred, donations, entrance fees, subscriptions,
monthly fees, and any other fees paid or payable by or on behalf

of a subscriber.

(2) Specify all services such as food, shelter,
medical care, nursing care, or other health serviceg, which are
to be provided by the provider to each subscriber, including in
detail all items which each subscriber will receive, whether the
items will be provided for a designated time period or for 1life.

The contract shall designate the classes of subscribers, if any.

(3) Describe the procedures to be followed by the
provider when the provider temporarily or permanently changes the
subscriber's accommodation within the facility or transfers the
subscriber to another health facility. A subscriber's
accommodations shall be changed only for the protection of the
health or safety of the subscriber or the general and economic

welfare of the residents.

(4) Describe the policies that will be implemented in

the event the subscriber becomes unable to meet the monthly fees.

(5) State the policy of the provider with regard to

changes in accommodations and the procedure to be followed to
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implement that policy in the event of an increase or decrease in

the number of persons occupying an individual unit.

(6) Provide in clear and understandable language, in
print no smaller than the largest type used in the body of said
agreement, the terms governing the refund of any portion of the
entrance fee in the event of discharge by the provider or

cancellation by the subscriber.

(7) State the terms under which an agreement is

canceled by the death of the subscriber.

(8) Provide in clear and understandable language in
print no smaller than the largest type used in said agreement,
whether or not monthly fees, if charged, will be subject to

periodic increases.

(9) Provide that charges for care paid in advance in
one lump sum only shall not be increased or changed during the

duration of the agreed upon care.

(10) State funeral and burial services which will not

be provided by the provider.
(11) Give a description of the living quarters.

(1l2) State the conditions, if any, under which a unit

may be assigned to the use of another by the subscriber.

(13) State the religious or charitable affiliations

of the provider and the extent, 'if any, to which the affiliate
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organization will be responsible for the financial and contract

obligations of the provider.

(14) State the subscriber's and provider's respective
rights and obligations as to use of the facility and as to real
and personal property of the subscriber placed in the custody of

the provider.

(15) STATE THAT THE SUBSCRIBERS SHALL HAVE THE RIGHT
TO ORGANIZE AND OPERATE A SUBSCRIBER ASSOCIATION AT THE FACILITY

AND TO MEET PRIVATELY TO CONDUCT BUSINESS.

[(15)] (16) sState what, if any, fee adjustments will
be made 1in the event the subscriber is voluntarily absent from

the facility for an extended period of time.

[(16)] (17) Specify the circumstances, if any, under
which the subscriber will be required to apply for Medicaid,

Medicare, public assistance, or any public benefit program.

(18) CONTAIN IN CAPITAL LETTERS IN PRINT NO SMALLER
THAN THE LARGEST TYPE USED IN THE AGREEMENT AND UNDERLINED: "A
PRELIMINARY OR FINAL CERTIFICATE OF REGISTRATION IS NOT AN
ENDORSEMENT OR GUARANTEE OF THIS FACILITY BY THE STATE OF
MARYLAND. THE MARYLAND OFFICE ON AGING URGES YOU TO CONSULT WITH
AN ATTORNEY AND A SUITABLE FINANCIAL ADVISOR BEFORE SIGNING ANY

DOCUMENTS. "

(19) STATE THAT THE UNDERSIGNED HAS RECEIVED AND

REVIEWED THE LATEST CERTIFIED FINANCIAL STATEMENT AND THAT A COPY
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OF THE CERTIFIED FINANCIAL STATEMENT WAS RECEIVED AT LEAST 2

WEEKS BEFORE SIGNING THE AGREEMENT.

(20) PROVIDE THAT THE FACILITY WILL MAKE AVAILABLE TO
THE SUBSCRIBER, UPON REQUEST, ANY CERTIFIED FINANCIAL STATEMENT

TRANSMITTED TO THE OFFICE ON AGING.

(21) WHERE APPLICABLE, DESCRIBE THE CONDITIONS UNDER
WHICH THE PROVIDER MAY BE ISSUED A FINAL CERTIFICATE OF
REGISTRATION, MAY USE ESCROWED DEPOSITS, AND, STATE THE AMOUNT OF
THE SUBSCRIBER'S DEPOSIT THAT MAY BE USED UPON ISSUANCE OF A

FINAL CERTIFICATE OF REGISTRATION.

(c) Any agreement submitted to the Office pursuant to §
[10] 11 which does not contain the above disclosures shall be
returned to the facility for amendment. No certificate of
registration shall be issued by the Office unless and until the

agreement meets the requirements of this section.

14.

(a) A subscriber shall have the right to rescind a
continuing care agreement for any reason prior to the date of

occupancy by the said subscriber.

(b) (1) 1If, prior to the subscriber occupying a unit, the
subscriber dies, the provider determines that the subscriber is
ineligible for entrance into the facility, or the subscriber
elects to terminate the continuing care agreement because of a

substantial change in the subscriber's physical, mental or
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financial condition, the agreement shall be automatically
cancelled, and the subscriber or the subscriber's legal
representative shall ' receive within 30 days thereafter a full

refund of all moneys paid to the provider, except:

(i) Those special additional costs incurred by
the provider due to modifications in the structure or furnishings
of the unit specifically requested by the subscriber and set
forth in writing in a separate addendum to the agreement and

signed by the subscriber, and
(ii) A processing fee approved by the Office.

(2) In the event that the subscriber rescinds the
continuing care agreement WITHIN 21 DAYS AFTER ENTERING INTO THE
AGREEMENT AND prior to occupying the unit for any reason other
than the reasons specified in subsection (b)(1l) of this section,
the refund provisions shall be the same as those provided for in
subsection (b)(1) of this section.[, except that the provider may
hold an additional amount of up to 4 percent of the entrance fee
until a continuing care agreement is entered into between the
provider and another subscriber wiFh respect to the wunit] IF
PRIOR TO OCCUPYING A UNIT THE SUBSCRIBER RESCINDS THE CONTINUING
CARE AGREEMENT AFTER THE 21-DAY PERIOD FOR ANY REASON OTHER THAN
THE REASONS SPECIFIED IN SUBSECTION (B)(1l) OF THIS SECTION, THE
REFUND PROVISIONS WILL BE THE SAME AS THOSE IN SUBSECTION (B)(1)
OF THIS SECTION EXCEPT THAT THE PROVIDER MAY WITHHOLD THE REFUND
UNTIL A CONTINUING CARE AGREEMENT IS ENTERED INTO BETWEEN THE

PROVIDER AND ANOTHER SUBSCRIBER WITH RESPECT TO THE UNIT or 80
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percent of the units at the facility are contracted for,

whichever occurs first.

(c) A subscriber may rescind a continuing care agreement at
any time if the terms of the agreement are in violation of the
terms of this subtitle and the subscriber is injured by the
violation. The subscriber shall be entitled to treble damages

for extensive injuries arising from the violations.

(d) If an applicant for admission to a continuing care
facility withdraws the application prior to execution of a
continuing care agreement, the applicant shall receive a full
refund of all moneys paid to the provider except a processing fee

approved by the Office.
17A.

(A) 1IN THIS SECTION, "FINANCIAL DIFFICULTY" MEANS CURRENT
OR IMPENDING FINANCIAL CONDITIONS WHICH IMPAIR OR MAY IMPAIR THE

ABILITY OF THE FACILITY TO MEET EXISTING OR FUTURE OBLIGATIONS.
(B) THERE IS A FINANCIAL REVIEW COMMITTEE.

(C) (1) THE COMMITTEE CONSISTS OF 7 MEMBERS APPOINTED BY

THE DIRECTOR OF THE OFFICE ON AGING.

(2) OF THE 7 MEMBERS, 2 SHALL BE KNOWLEDGEABLE IN THE
FIELD OF CONTINUING CARE, 2 SHALL BE CERTIFIED PUBLIC
ACCOUNTANTS, 1 SHALL BE FROM THE FINANCIAL COMMUNITY, AND 2 SHALL

BE CONSUMER MEMBERS, PREFERABLY RESIDENTS OF CONTINUING CARE

FACILITIES.
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(3) THE TERM OF A MEMBER IS 3 YEARS. IFHES. SRERMSENGOF
MEMBERS ARE STAGGERED AS REQUIRED BY THE TERMS PROVIDED FOR

MEMBERS OF THE BOARD ON JULY 1, 1985.
(4) A MEMBER MAY SERVE CONSECUTIVE TERMS.
(5) THE COMMITTEE SHALL ELECT ITS CHAIRMAN.

(6) MEMBERS MAY NOT RECEIVE COMPENSATION, HOWEVER,
MEMBERS ARE ENTITLED TO REIMBURSEMENT FOR EXPENSES INCURRED IN
THE PERFORMANCE OF THEIR OFFICIAL DUTIES AS PROVIDED FOR 1IN THE

STATE BUDGET.

(7) ANY FINANCIAL REVIEW COMMITTEE MEMBER ACTING IN
GOOD FAITH AND WITHIN THE SCOPE OF HIS DUTIES IS IMMUNE FROM

CIVIL LIABILITY AS A RESULT OF THOSE ACTS.

(8) A FINANCIAL REVIEW COMMITTEE MEMBER MAY NOT
PARTICIPATE IN A REVIEW OF A CONTINUING CARE PROVIDER'S FINANCIAL
CONDITION IF THAT MEMBER HAS AN INTEREST IN THE PROVIDER, AS

DEFINED BY THE MARYLAND PUBLIC ETHICS LAW.

(D) AFTER REVIEWING THE PROVIDER'S APPLICATION FOR A
RENEWAL CERTIFICATE, THE OFFICE. MAY REFER THE APPLICATION AND
ACCOMPANYING MATERIALS TO THE COMMITTEE FOR ITS CONSIDERATION.
THE COMMITTEE SHALL REVIEW THE APPLICATION AND THE MATERIALS AND
MAY REQUEST ADDITIONAL INFORMATION FROM THE OFFICE. WITHIN 45
DAYS OF RECEIPT OF AN APPLICATION, THE COMMITTEE SHALL NOTIFY THE
OFFICE IN WRITING WHETHER OR NOT THE COMMITTEE FINDS THE PROVIDER

IN FINANCIAL DIFFICULTY, STATING THE REASONS FOR ITS FINDINGS.
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THE COMMITTEE MAY REQUEST ONE 30-DAY EXTENSION FROM THE DIRECTOR

OF THE OFFICE ON AGING. THE DIRECTOR MAY GRANT THE EXTENSION.

(E) WITHIN 25 DAYS OF BEING NOTIFIED OF THE COMMITTEE'S
FINDINGS, THE OFFICE SHALL CONSIDER THE FINDINGS OF THE COMMITTEE
AND MAKE A FINAL DETERMINATION OF FINANCIAL DIFFICULTY. IF THE
OFFICE DETERMINES THAT THE PROVIDER IS IN FINANCIAL DIFFICULTY IT
SHALL IMMEDIATELY NOTIFY THE PROVIDER BY CERTIFIED MAIL, RETURN

RECEIPT REQUESTED.

(F) ANY PROVIDER NOTIFIED OF FINANCIAL DIFFICULTY BY THE
OFFICE SHALL PREPARE AND SUBMIT TO THE OFFICE FOR ITS APPROVAL A
5-YEAR FINANCIAL PLAN TO CORRECT THE CAUSES 'OF THE FINANCIAL
DIFFICULTY. THE FINANCIAL PLAN SHALL BE SUBMITTED WITHIN 60 DAYS
OF NOTIFICATION. THE PROVIDER MAY REQUEST ONE 30-DAY EXTENSION
FROM THE DIRECTOR OF THE OFFICE. THE DIRECTOR MAY GRANT THE
EXTENSION. THE OFFICE SHALL RESPOND TO THE PROVIDER WITHIN 60
DAYS OF RECEIPT OF THE PROPOSED PLAN. THE OFFICE MAY WORK WITH
THE PROVIDER TO ESTABLISH THE FINANCIAL PLAN AND MAY CONSULT WITH
THE FINANCIAL REVIEW COMMITTEE PRIOR TO APPROVING THE PLAN. UPON

APPROVAL THE PLAN SHALL BE IMPLEMENTED.
(G) THE OFFICE MAY WITHHOLD THE RENEWAL CERTIFICATE:

(1) IF THE PROVIDER DOES NOT PREPARE A FINANCIAL

PLAN;

(2) IF THE PROVIDER IS UNWILLING OR UNABLE TO PREPARE

A FINANCIAL PLAN;
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(3) 1IF THE FINANCIAL PLAN IS INADEQUATE TO CORRECT
THE CURRENT OR IMPENDING FINANCIAL CONDITION WHICH NECESSITATED

THE FINANCIAL PLAN; OR
(4) IF THE PROVIDER FAILS TO IMPLEMENT THE PLAN.

(H) THE PROVIDER SHALL SUBMIT TO THE OFFICE ON AGING AN
ANNUAL PROGRESS REPORT FOR THE TERM OF ITS FINANCIAL PLAN AND
SHALL REVISE ITS FINANCIAL PLAN IF THE OFFICE ON AGING DETERMINES

THAT REVISIONS ARE NECESSARY.

SECTION 2. AND BE IT FURTHER ENACTED, That the initial
appointments to the Financial Review Committee shall be as
follows: 1 member knowledgeable in continuing care, 1 member who
is a certified public accountant, and 1 consumer member shall
serve for 1 year; the member who is a representative of the
financial community shall serve for 2 years; and 1 member
knowledgeable in continuing care, 1 member who is a certified

public accountant, and 1 consumer member shall serve 3 years.

SECTION 3. AND BE IT FURTHER ENACTED, That this Act shall

take effect July 1, 1985.
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By:
A BILL ENTITLED

AN ACT concerning

Continuing Care Communities - Related Institutions and

Certificate of Need

FOR the purpose of exempting, under certain conditions, from
certificate of need requirements, facilities built by
providers of continuing care to provide domiciliary,

personal, or nursing care.
BY repealing and reenacting, with amendments,

Article -~ Health - General
Section 19-301(1)
Annotated Code of Maryland

(1982 Volume and 1984 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF

MARYLAND, That the Laws of Maryland read as follows:

Article ~ Health - General

LE=ZQ

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.
[Brackets] indicate matter deleted from existing law.

22

25

30

38

34

38

819

40

42

45

47

49

50

53

54

57

60




51r0878
(1) (1) "Related institution" means an organized

institution, environment, or home that:

(i) Maintains conditions or facilities and
equipment to provide domiciliary, personal, or nursing care for 2
or more unrelated individuals who are dependent on the
administrator, operator, or proprietor for nursing care or the
subsistence of daily iiving in a safe, sanitary, and healthful

environment; and

(ii) Admits or retains the individuals for

overnight care.
(2) "Related institution" does not include:

(i) An adult residential environment or home

that is certified by the Department of Human Resources;

(11 )1 A ehursind faciliiey e r [l isiting nurse
service that is conducted only by or for adherents of a bona fide
church or religious organization, in accordance with tenets and
practices that include reliance on treatment by spiritual means

alone for healing;[or]

(iii) Any sheltered housing for the elderly, as
defined in Article 70B, § 1 of the Code, that is certified by the
Office on Aging, unless the housing provides for more than 15

individuals:

1. In one building that does not have

more than one apartment unit; or
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2. If there are apartment units in the

building, in one apartment unit; OR

(Iv) A FACILITY TO PROVIDE DOMICILIARY,
PERSONAL, OR NURSING CARE CONSTRUCTED BY A PROVIDER OF CONTINUING

CARE, AS DEFINED BY ARTICLE 70B OF THE CODE, IF:

1. THE FACILITY IS FOR THE EXCLUSIVE USE

OF THE PROVIDER'S SUBSCRIBERS;

2. THE NUMBER OF BEDS 1IN THE FACILITY
DOES NOT EXCEED 20 PERCENT OF THE NUMBER OF INDEPENDENT LIVING

UNITS AT THE CONTINUING CARE COMMUNITY; AND
3. THE FACILITY IS LOCATED ON THE CAMPUS

OF THE CONTINUING CARE FACILITY.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall

take effect July 1, 1985.
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SPECIAL JOINT SUBCOMMITTEE ON CONTINUING CARE RETIREMENT COMMUNITIES
Room 110

LEGISLATIVE SERVICES BUILDING
90 STATE CIRCLE
ANNAPOLIS, MARYLAND 21401-1991

MINUTES

July 17, 1984
10:00 a.m.

Members Present

Senator Barbara Hoffman; Co-Chairman Delegate Paula Hollinger, Co~-Chairman
Senator Norman Stone Delegate Robert Kramer
Senator John Bambacus Delegate Margaret Murphy

Senator Hoffman called the meeting to order and asked Mr. James Chmelik,
Assistant Director of the Office on Aging, to brief the subcommittee on continuing
care. .

Mr. Chmelik gave a brief history of the development of Maryland's continuing
care contract law and suggested that the subcommittee consider the extent to which
government ought to regulate the continuing care industry. He also brought to the
subcommittee's attention a problem with the statute.

Previously, Mr. Chmelik explained, the Office on Aging interpreted the word
"existing" to mean an existing financial plan, not as a completely constructed
community. This allowed the Office to issue a certificate thereby enabling the
provider to sell contracts and obtain funding to complete the project. The Office
on Aging can no longer operate this way according to its assistant attorney general.
Therefore to remedy this situation, regulations are being promulgated to provide for
a temporary certificate that would allow development of a community to proceed.

In response to several questions Mr. Chmelik provided an overview of the
continuing care industry in Maryland, the process of approving projects and issuing
certificates and outlined areas of the existing statute that might be improved.

These include a requirement that subscribers be informed that escrowed deposits are
collateral to the financing bond, that subscribers be given statutory authority to
organize resident associations, and that provision be made for a temporary certificate
and for auditing standards.

Mr. Chmelik also explained the regional differences in markets and discussed the
certificate of need (CON) process as it relates to comprehensive care beds in

(Contd.)
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continuing care communities. He also indicated that a need exists for a device
to deal with communities that do not use sound business practices although this
,1s a difficult probilen. '

Ms. Maxine Adler, representing the Maryland Association of Non-Profit Homes
for the Aging, briefly addressed the subcommittee. She noted that Maryland's
continuing care industry is one of the soundest in the nation. Ms. Adler raised
the issue of deposits and escrow funds. This, she said, needs to be addressed to
prevent excessive community shopping by subscribers. Evidently the sudden with-
drawal of deposits by a subscriber before occupancy can wreck havoc on a community
that is trying to get off the ground. Ms. Adler also noted that the state health
plan provides a definition of life care that is not possible to meet regarding
comprehensive care beds. Finally, she explained that life care and continuing care
are different. Life care is an agreement to provide for all needs for life; continuing
care provides for a specific set of services for the duration of the contract.

Following a brief discussion of its work plan the subcommittee agreed to meet
on July 31 and adjourned until then.

KA/ rmb
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i SPECIAL JOINT SUBCOMMITTEE ON CONTINUING CARE RETIREMENT COMMUNITILES
Room 110

LEGISLATIVE SERVICES BUILDING
90 STATE CIRCLE

ANNAPOLIS, MARYLAND 21401-1991

MINUTES

July 31, 1984

Members Present

Delegate Paula Hollinger, Co-Chairman Senator Barbara Hoffman, Co-Chairman
Delegate Margaret Murphy Senator Norman Stone
Delegate Robert Kramer

Delegate Hollinger brought the meeting to order and provided a brief
summary of the subjects covered at the previous meeting. Senator Hoffman
noted that the Office on Aging was developing an audit guide and possibly
promulgating regulations to deal with the certification process. She
suggested that the subcommittee let the AELR Committee know it is interested
in the review of those proposed regulations.

Discussion then turned to the nature of life care and continuing care and
the transfer of individual assets to a community. It was noted that
insufficiency of assets to meet individual's needs is dealt with on a community-
by-community basis; however, provision is usually made so that individuals are
not cast out due to an inability to pay.

Staff provided an overview of the services and requirements offered by
the existing communities in Maryland. It was noted that an extensive variety
exists and that standardized definitions are difficult to obtain, thereby
obstructing a good statistical analysis.,

Senator Hoffman asked several questions concerning statutory safeguards
to protect residents from proprietory providers (for-profit). Mr. James Chmelik
explained that there is really no difference between non-profit and for-profit
providers and in any event a proprietory could always create a non-profit
management company to operate the community.
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Page 2

After a general discussion of continuing care communities, during which
Rosalie Abrams, Director of The Office on Aging, provided it with her concerns
in the continuing care area, the subcommittee was invited to attend the audit
guide hearing to be held by the Office on Aging to receive industry input on
August 20. The subcommittee then agreed to meet on the 28th of August
and adjourned.

NOTE: The August 28 meeting was rescheduled for September 12, 1984,
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charge an entrance fee and a monthly fee. The average entrance fee charged
in Maryland is estimated to be $33,094 and the average monthly fee is
approximately $812.* Some communities offer an array of plans depending on
the type of care and living accommodations that are being sought.

Nationally collected data suggest that the national average for
entrance fees is similar to Maryland”s experience. For one person, the
national average entrance fee is $34,689; for two persons, it is reported as
$38,582. The data also suggest that entragce fees vary by region and are
related to construction and finance costs. Monthly fees were found to be
related by region, the existence of a heaith care guarantee, and the size of
the resident population in the community.

Several other trends are suggested by the national data. Continuing
care contracts are becoming more specific and admission policies are being
standardized. Additionally, the revenue bond market has become the primary
source of capital for CCCs, replacing conventional mortgages and other
traditional sources of financing.

These averages could only be calculated for those communities that depend
solely on entrance and monthly fees and for which data were available.

Winklevoss and Powell, Continuing Care Retirement Communities: An
Empirical Financial and Legal Analysis, Pg. 34

Winklevoss and Powell, Pg. 37
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SPECIAL JOINT SUBCOMMITTEE ON CONTINUING CARE RETIREMENT COMMUNITIES
Room 110

LEGISLATIVE SERVICES BUILDING
90 STATE CIRCLE

ANNAPOLIS, MARYLAND 21401-.1991

MINUTES

September 12, 1984

MEMBERS PRESENT:

Senator Barbara Hoffman, Co-Chairman Delegate Paula Hollinger, Co-Chairman
Senator Sidney Kramer Delegate Robert Kramer
Senator Norman Stone

Senator Hoffman called the meeting to order noting that its purpose was
to provide an opportunity for the continuing care communities to comment on
the options being considered by the Joint Subcommittee.

Mr. Martin Trueblood, Broadmead, began his remarks with a summary
history of the development of the Maryland law, emphasizing that its intent
was to protect people. He also noted that the statute is easy to
administer; however, it did need some improvement. More specifically, Mr.
Trueblood suggested that the question of entrance fees” use should be
considered and pointed out that restrictions on the use of deposits would
limit non-profit development. He also suggested that occupancy be redefined
to deal with the problem of "community shopping" by some subscribers.

Mr. Trueblood spoke about reserve requirements, indicating that they
give the appearance of financial soundness but do not provide any real
guarantee. He stated that they were removed from the original bill due to
gubernatorial opposition based on a fear of state liability. Continuing,
Mr. Trueblood noted that the interests of subscribers are better protected
by sound long range planning.

In response to a question from Senator Kramer, Mr. Trueblood stated
that he had no objection to a reasonable reserve requirement ; however, any
such reserve would drive up costs to residents. He also noted that there 1is
no need for a medical cost reserve because medical costs were more
predictable than food costs.

Mr. Trueblood and Mr. Sal Mohtee, Controller of Broadmead, spoke about
the reserve that Broadmead is required to have by its mortgagor.
Additionally, it was noted that entrance fees are handled differently among 65
the communities; however, most are amortized over a number of years and are
not counted as income in one year.
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Mr. Donald Bradfield, from Semmes, Bowen & Semmes, stated that there
are two significant issues -- the use of deposits and the refund policy.
Mr. Bradfield favored the use of deposits upon the closing on construction
financing because further restriction of their use would lead to higher
subscriber fees or force non-profit providers into the heavily capitalized
for-profits control. He also favored a cooling-off period after signing a
contract with a subscriber. Once the cooling-off period had elapsed,
refunds should be given prior to occupancy only for reasons of significant
change in physical, mental, or financial condition. A general discussion
about entrance fees, deposits, and obtaining an indicator of "community
shopping" followed.

Responding to Senator Hoffman”s question, Mr. James Chmelik, Office on
Aging, explained how the Office evaluates a feasibility study. He stated
that the Office looks to see if the data is reasonable and that the preparer
has considered other factors including the presence of competitors. Mr.
Chmelik emphasized that approval of the feasibility study is not a guarantee
of a market; the only true test of feasibility is the market itself. Mr.
Bradfield added that marketing is still an inexact science despite the use
of demographics.

Mr. Steven Gardner, Real Estate Financial Services, Inc., spoke about
financing continuing care communities. He pointed out that continuing care
financing is done on a case by case basis under loan conditions acceptable
to the borrower. Additionally the costs of financing these endeavors could
be reduced if a uniform basis for making the loans could be achieved. He
noted that there are not a lot of alternate uses for continuing care
facilities and that this has an impact on lenders.

Mr. Richard Buch, Pickersgill, stated that he was comfortable with the
Office on Aging”s administration of the law and that he liked the
registration and disclosure aspects of Article 70B. He noted, in response
to questions, that his community was a "life care'" community and in times of
high inflation had to raise monthly fees and rely on its endowment. He also
favored the proposed audit guide.

The meeting adjourned at 3:45 P.M.
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SPECIAL JOINT SUBCOMMITTEE ON CONTINUING CARE RETIREMENT COMMUNITIES

Room 110

" LEGISLATIVE SERVICES BUILDING
90 STATE CIRCLE

ANNAPOLIS, MARYLAND 214011991

MINUTES

September 26, 1984

MEMBERS PRESENT:

Senator Barbara Hoffman, Co-Chairman Delegate Paula Hollinger, Co-Chairman
Senator Sidney Kramer Delegate Robert Kramer

Although the meeting was intended to be a work session, the Chairman
agreed to let Mr. James Melhorn, Administrator of Fairhaven, present
testimony.

Mr. Melhorn stated that he would like the responsibility for continuing
care to remain with the Office on Aging. He argued that bringing another
agency into the field would only complicate matters and run counter to
attempts to consolidate efforts. At the present time, providers must deal
continuously with the Office on Aging and the Department of Health and
Mental Hygiene.

Continuing, Mr. Melhorn described the average continuing care
subscriber as 78 or 79 years of age, a retired middle income professional
who entered a continuing care agreement after considerable thought and
consultation with a responsible agent. He also noted that 35 percent of the
residents of Fairhaven receive a State pension.

Mr. Melhorn said that he favored the disclosure type of law, had no
problem with the proposed audit guide, and thought that the two step
certification process was a good idea. He opposed reserve or bonding
requirements because they did not offer complete guarantees or a guarantee
as good as can be provided through good management and disclosure.

Discussions then turned toward establishment of reserves, liens and

other mechanisms designed to provide assurances of solvency. It was found
that the Office on Aging had little or no statutory authority to require
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providers to develop plans to rectify financial problems. The conversation
turned to a discussion of financial plans and Office on Aging authority.

The idea of a financial review board was discussed as were differ

ent ways to
protect deposits.

Finally, staff was directed to begin drafting legislation to

incorporate some of the discussed ideas into the existing statute and to
have the draft ready for the next meeting.
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SPECIAL JOINT SUBCOMMITTEE ON CONTINUING CARE RETIREMENT COMMUNITIES

Room 110

LEGISLATIVE SERVICES BUILDING
90 STATE CIRCLE

ANNAPOLIS, MARYLAND 21401-1991

MINUTES

October 23, 1984

MEMBERS PRESENT:

Senator Barbara Hoffman, Co-Chairman Delegate Paula Hollinger, Co-Chairman
Senator Sidney Kramer Delegate Robert Kramer
Delegate Margaret Murphy

The joint subcommittee met to review draft legislation to the
continuing care subtitle of Article 70B. Members discussed and refined the
definitions of certified financial statements and financial difficulty.
Procedures relating to the financial review committee, approval of
feasibility studies and issuance of preliminary certificates of registration
were fine-tuned.

After this the members discussed the use of deposits, but came to no
consensus.

The meeting was adjourned with the next meeting scheduled for November
7, 1984.
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MINUTES

November 7, 1984

MEMBERS PRESENT:

Senator Barbara Hoffman, Co-Chairman Delegate Paula Hollinger, Co—Chairman
Senator Sidney Kramer Delegate Robert Kramer

The meeting was called to order by Delegate Hollinger. She stated that
while the meeting was primarily a work session, the subcommittee would hear
from Mr. Robert Haldeman.

Mr. Haldeman, who is a Trustee at Broadmead, explained continuing care
community financing structures. He also noted that credit sources for
communities are divided between conventional sources and retall tax-exempt
bonds. Mr. Haldeman opined that restricting the use of deposits until after
construction was completed would result in higher costs being passed on to
subscribers. By way of example, he suggested that a $20 million project
that could use 50 percent of its collected deposits could save $250,000 on
the charged interest rate.

After Mr. Haldeman”s presentation and subcommittee discussion, the
subcommittee began working on the revised draft and directed staff to
further incorporate language to provide for use of deposits under certain
conditions and to alter the certificate of registration procedure so that 50
percent of deposits could be used when at least 50 percent of the units were
contracted for, ten percent of deposits were collected, construction
financing had been obtained, and the provider had a preliminary certificate
of registration. Additionally, the subcommittee directed staff to provide a
cooling-off period in the section of the code concerning refunds.

Finally, in preparation for its final meeting, staff was directed to
prepare the legislation and a draft report for the subcommittee”s review and
approval. i
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MINUTES

December 13, 1984

Members Present

Senator Barbara Hoffman, Co-Chairman
Delegate Paula Hollinger, Co-Chairman
Senator Sidney Kramer

The Joint Subcommittee met briefly to review the final draft of its
proposed legislation and final report. It made technical changes in the
bills and the report and subsequently approved them.
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